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COUNTY ASSEMBLY OF BUNGOMA lsT ItESPONDt.N'l'
THROUGH THE SPEAKER OF THE COUN TV ASSEMBLY
CLERK OFTHE COUNTY ASSEMBLY OF BUNGOMA 2No RESPONDFI.N'l'
HON GEORGE TENDET......... .......rNO TIESPONDENI,
HON JACOB PSERO ........................4TH RESPONDENT
BENARD KIKECHI........ .................... s rn RESPONDEN].
HON .MAUREEN WAFULA. .............6rn RESPONDENT

S|GN........:'
P. o. Bo
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I

I'E'I'ITION NO.EOIl OF 2022.

FlOn* ANTH0N Y LtiS ENEI(A

DECREE
PETITTON FOR:

(a) declaration be and is hereby made that the public Accounls conln.littce ancl
investmenl committee and the irn p len-rentation crrrnrnitree arc not propcrly
constitr-rted in accordance witl.r Bu.goma Co,nty Standing order No 176
(4),20e (3),2t2(2).

(b) an orae. that the Public Acco,nl and In'estntents Commirlee and
Implementation Committee be re- constituted in accortlance r.r,ith tl-re
Provisiotrs of Bungoma Counry Orrlcr No. I 76176 (4).J09 (3 ),212(2).

(c) A declaration be and is hereby rnade that tlle eleclion of the 3rd to (rtn

respondents as chairperson and rice chairpersons o1'tho public Accounls and
Investment cor.nmittees and Implemcntation colnmittccs of Bungoma clounry
Assembly was in violation of Articles 10,27 (l) 38(2),174,201 , of the Constitution
of Ke.ya 201 0 as read together r.r, itlr sectior.r 8 ( 1 ), (c), (cl), ancl (e),ol the Cor-rnry
Governnrent Acts No 17 of 20D, Bungonta staltding Orders Nos, 1j6 (4).2Og
(3),212(2). And is to that extenr. illegal. unconsr irr-r tional, null and void ab
initio.

(d) An order ol Certiorari be and is l.rereby issr-recl by rhis l{onorable cor-rrr lbr
purposes of bein-q quashed and quashing the decisions of the 1.t Responder-rt in
electir.rg the 3'd and 4th respondents on the 28rh octobcr 2022 as chairpersons o['
the Public AccoLrnts and In'estments cromrnittee and I rr.rp lenl cntation
Con.rmittee o l' Bungoma Cor-rnt1, Assemb ly.

(e) a" order be and is hereby issr-red directing rhe l"r Rcspondent to concllrcr the
elections o1'the chairpelson and vice chairpersons ol the public Accourlts and
Investment comrnittee and Lnplemcntation comlr.'i ittees in accordance 

'vitlr
_,.the law and Star-rding orders of thc Bungoma Counry Assembly.
(f) an order be and is ilereby issued to thei", Resp..denr ro condlrcr rhe erecrions

of the chairperson and vice chairpersons ol'the pr-rblic Accor-rnts and lnvestmenr
committee and Lnplementation Conrmittee in accordance with the provisions
of Bungoma Colrnty Assembly Standing orders Nos Il6 (4).209 (3 ).2 I 2(2) .

.(g)- A declaration be and is herebl.' made thar thc'Vice chairpcrson of rhe pubric
Accoul'rts and Investments ancl Implementation Committees sho,ld r.rot bc
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IT IS HEREBY ORDERED THAT:

I . A declaration be and is hereby made that the public Accounts conrr.r-r itlee arrcl
investment committee and the irnp lerr cntation cornnriU.ee are nor properly
constitutecl in accordance with Bungorna Colrnt], Standing Order No 176 l4).2O9
(3).2t2(2).

2. A declaration be and is hereby tnade that Lhe election of tlre 3rd to 6rh respondenls
as chairperson and vice chairpersons o1- the public Accounts and Invcstmenl
cornmittees and Implementation committees ol Bungorna county Asserrblv u,as in
violation o1' Articles I 0 and 201 ol the Constitr-rtion of Kenya as reaci tosether ,,r,itlr
section 8 ( 1). (c), (d), arrd (e).ol' rhe Counlv Covernrnenr Acts No l7 o1. 2012
(2),and B,ngor.na standing orders Nos. 176 (4).209 (3).2 l2(2).and is ro tlrar extcnt.
illegal. unconstitutional. nulland void ab initio.

3. The Public Accounts and and Ir.r",estment Con.rmittee an Implcrnentation
Committee be re-constituted in accordarrce rvith the provisions ol' Bunlroma
County Order No. 176 176 (4).209 (3),212(2).

4. An order be and is hereby issued to the lst Responder.rt to conduct tl'rc clections o1'
the chairperson and vice chairpersons o1' thc Prrblic Accounts and Investment
Cornmittee and Implementation Commitlee in accordarrcc u'ith the provisior.rs o1'
Bungoma County Assembly Standing orders Nos lj6 (4).209 (3),212(Zl.

5. Partics shall bcal Llreir own respective corts.

GIVEN under my hand and seal of this Court This 28TI{ MARCH, 2023.

R.E OUGO
JUDCE.

?sISSUED AT BUNGOMA THIS DAY OF

DEPL'TY GISTRAR

2023.

iicsrrr
'rillT

I

IIIGII COIJR BI.JNGOMA

,.;(l

menrbers o1'thc nta.jority parl) or coalition ol'parlies in thc ('ountr Assunblr
of'Bungonra.

(h)-t'ne costs of'this petition be bonre Lx, ilrc Rcsporrdurts.

UPON THIS MATTER COMING [.lP lbr. hcar-irrg on 23/3/2023 belore HON. t_ADy

JtlsrlcE R.L otl(;o- .ltJDGE in rhe plcscncc ol'Miss ASIIIOy A adv lbr l)cririopcr

and in the absence <ll' tite Respondent .

Upor.r jud-uernerrt on 28r' March 2023 in tlre [)re scnce Miss Asl.riova Advocate lirr.

Petitior-rer and Mr Makokl-ra Advocate lcrr thc Respondent
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PETITION No E0r4 oF 2022

IN THE MATTER OF ALI-,EGED VIOLATION AND PRINCIPLES OI"
GOVERNANCE ENSHRINED IN THE CONSTITUTION AND THE LAW

AND

rN THE MATTER Or ARTICLES 1, 2, 3 (1), 10, lg, 20, 22,27,165 (3) (B),
t74 2s8 (1) Or THE CONSTTTU

AND

PROTECTION OT FUNDAMENTAL RI E
INDIVTDUAL HIGH COURT PRACT E
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IN THE MATTER O SE IONS AND 14 OF THE COUNTY
GOVERNMENT T

AND

IN THE

STANDING

E COUNTY ASSEMBLY OF BUNGOMA
L74 (t),176 (4), 209 (3), 212 {t), (2), (4) AND s,

216 (t) (2) AND (3)

BETWEEN

HON.

VERSUS

COUNTY ASSEMBLY OF BUNGOMA....................... Isr RESpONDENT
THROUGH THE SPEAKER OF THE COUNTY ASSEMBLY,
CLERK OT THE COUNTY ASSEMBLY OF
BUNGOMA. ...zND RESpONDENT
IION. GEORGE TENDET 3RD RESP9NDENT

i?-PETTTTON NO EO14 OF 2022 -.'UDGMENT ffi

IN THE MATTER OF RULES 4, IO, I1, 13

CoNSTITUTION Or KENYA (SUPERVISORy

AND

PROCEDURJIL RULES,

AND 20 OF THE

JURISDICTION AND

I

l7 0r 2012 LAWS Or KENYA
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I{ON' }ACOB PS8RO...".... 
,4:r'r{ RHSp,SNDEi

BENARD KII{ECIII..,. ..""""".SrH R.ESPOISDEI{,^
IION. IVI"6UR.EEN WAFULA 

"6rFi R.ESpONDEI*T

l. The petltioner is a member of county assembly for Bukembe
Ward and the leader of the Minority coalition of the parties of the
county assembly of Bungoma. On 26th October ZO22 theCotnmittee on
Selection of the County Assembly Bung.oma

County Assembly of Bungoma on the no
county assembly select committees.
Chairpersons of the public Accounts a Inves committee and

ons

table

m1

d a repgrt before the

tign of members of

etectrons of the

nd ed n 28th October 2022
Their deputies were also elect n
2. The petitioner avers that me ers

Investment

respectivel

aggrreved by the elec tledt
4th respondents as

the appointment of the 3'd and
of the Public Accounts and

d the Implementation committee
6th respondents were elected as vice-

lic Accounts and Investment committee and
committee respectively. The petitioner claims

C

chairper S f
the I e n

t tI s were in violation of the standing orders no. IZ6(4),
20 212 (2) of Bungoma CountyAssembly. The standing orders
have been enacted pursuant to the constitution and County
Government Act. The 3.d and 4th respondents are not members of the
minority coalition of parties of the county assembly of Bung.oma but
are independent members of the county assembly.
3. The petitioner in his petition is challenging the legality and
constitutionality of the elections and seeking interpretation of the raw

itETlTlON No Eo14 OF 2022 - JUDGMENT

IUDGMENT

the Implementation committeewere

v
the minority coa jition were

t,



as to whether an independ"ent candid-ate can occupy an office that has

been expressly set aside for minority party" He aiso questions

whether a member of the majority party can deputize the chairperson

of the Pubiic Accounts and Investment committee and the

Implementation committee which are oversight committees of the

assembly. According to the petitioner, the of the Public Accounts and

Investment committee and the Implementation committee are also no1

(4) which provi

4. Additionaliy, it was pleaded

respondents are in violation of

th lections of the 3'd to 6th

e County Government

t

1

Act which provides for oversis f County assembly through

select committees that trona chaired by the minority party

or coalition of part sions of Article l0 as read with

nstitution have therefore been violated

since the or it as been denied their oversight role as

envrslone n stitution

5. er ln his supporting affidavit averred that it is the

I of the minority coalition of parties in the county

ASS o oversee and monitor the conduct and implementation of

the assembly's work.The election in question undermined their

oversight role, resuiting in a iack of accountability and transparency

in the governance of the county assembly of Bungoma, contrary to

what the Constitution of Kenya intended. He explained that major

operational decisions and budgetary allocations of the county

assembly are conducted by the liaison committee, which comprises

dL-PETTTTON NO E014 OF 2022 - JUDGMENT ffi

shall be from the minority party in the assembly . The

that the minority party in this case got an

of the committees with the majority p

properly constituted in compliance with standing order 176

avers

members

Articles I 74 &
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of the county assembly.

6, Despite lodging a complaint with

speaker of the assembly

response. The petitioner is

Investment comm e

properly con ut

Standing

b) An ord a

Imp

t respondlent through the

the deputy speaker as chairperson, ancl all the ch-airpersons of all i,he

cther committees except ad hoc committees. The minority coalition of

parties can only chair the Public .A,ccounts and Investmeni

Committees and implementation ccmmittees which are oversight

committees of the assembly. The eiection of the 3rd and 4th

respondents as chairpersons of the said commrttees have completely

locked out the minority party from participating in the liaison

committee, therefore, violating their fundamental right to oversight

the decision made in the liaison committee and to be represented. in

the said commrttee which is very critical decision making committee

Is

t

COrdance with Bungoma County

209 (s), 212 (2).

b c Accounts and Investments Committee an

o mmittee be re-constituted in accordance with

oIls of Bungoma County Order No. 176 (4), 209(3), 212

laration be and is hereby made that the election of the 3rd to

6th respondenls as char'rpe rson and deputy chairpersons of the

Public Accounts and Investment Committees and implementation

committees of Bungoma County Assembly was in violation of
Articles 10, 27(1), 3B(2), 174, 201 of the Constitution of Kenya as

read together with section B (1) (c) (d) and (e) of the County

Governments Act No. 17 of 2012 and the Bungoma Standing

4PETTTTON 
NO E014 OF 2022 - JUDGMEN,ffi}

on 28th

a) A declaration be and is

, he received no

following orders:

that the Public Accounts and

the implementation committee are not
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Orders Nos. 176 (4), 209 (3). 2I2 (2) an.d is t<t that extent, itleryat.

unconstitutional, null and void ab initio.

d) An order oI Certiorari be and is hereby issued by this Honauralale

Court for purposes of being quasfted and quashing the decisjon of

the 1't respondent in electing lhe 3,'d and 4th respondents on_ the

Z9th October 2022 as chairpersons of the Public Accounts and

Investment Committee and Implementation Committee of
Bungo ma County Assembly.

e) An order be and is hereby jssued directing

conduct the elections of the chairperson an

the Public Accounts and Invest men

the Is{.te5pondent

d vice chairperson

t eominittee a

to

of

nd

Implementation Committee in accordance with the law and

standing orders of the Bungom ou embly-

f) An order be and is hereby u o Respondenl to conduct

the elections of the chai on f the Public Accounts and

Investment Co tte and lementation Committee in

accordance wi ns of Bungoma County Assembly

Standing (4),20s (s),212 (2)

oAd
the

10 d is hereby made that the Vice chairperson of
ounls and Investment Committee and

m a ton Committee should not be members of the

arty or coalition of parties in the county assembly of
ma.

6

ecl

I

h) The costs of this Petition be borne by tfie .Respondents.

7. The petition was strongly opposed by the respondents. The I"t
respondent filed its replying affidavit dated 14th November 2022

deposed by the Speaker of the Ist Respondent, Emmanuel

MukhebiSituma. It was averred that the petitioner had not established
a prima facie case with a likelihood of success and. hence is not

t.

&-- PET|TTON NO E014 OF 2022 - JUDGMENT ffi
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deservinE of the conservatory orders. On 28lh he called for a special

meeting of the house for the purpcses of constituting the house

business and selectron appointments committees as provided by

standing order 173 (2), 174 (3) and 209 (3) of the County Assembly c,f

Bungoma. On 26th October 2022, the Commrttee of Selection on the

nomination of members to serve in County Assemblies Committee

tabled its report in the house which report was proposed by the

majority leader and seconded by the minority leader who is the

petitioner herein. On adoption of the sard report by the full house,

Emmanuel MukhebrSituma in his capacity as speaker directed the

clerk to the Assembly to communicate to the various cor4mittees to sit

er 2022 to enable the

t any member of the

c Accounts Committee

any other committee.

2022 issued a memo

requesting for the n

chairpersons

chairperson nd

chairpers

ection of chairpersons and vice

respondents were eiected as

espondents were elected as vice

icated to the full house on I "t

,,1 th

rh nd 6th ra

commun

Nove r) 3'd and 4th respondents elected as chairpersons

w he majority party or coalition of parties forming the

go nt as they were elected as independent members from their

respective wards. The Ist respondent contends that the petition has

been filed in an attempt to circumvent the standing orders of the

County assembly of Bungoma especially standrng order No. 60 which

provides that once a motion has been passed and or declined by the

house, the same cannot be re-visited after the lapse of 6 months.

{_:_" ITION NO EO!.4 OF 2022 - JUDGMENT

and elect committee leadership on

house start working. He further

Budget and Appropriations

and Investment cannot vie for

The clerk to the 26th
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8. The 3'd respondent in his replying affidavit dated 14rh Novemher
2022 averred that he was elected as the cha_irperson of the public

Accounts and ]nvestment committee after he v,zas nomrnated on 26rh

October 2022 to serve in the committee. He deposed that he was

elected as a member of the county assembly on an independent ticket
and he is neither a member of the majority party nor a member of the

coalition party forming the Eovernment. He is therefore eligible to vie
as the chairperson of thePublic Accounts and Investment committee.

the county assembly on independe IC resenting Chesikaki
ward. He was nominated to se o ementation Committee,

elected as Chairperson

gettin 6 votes while his opponent got

's case is misplaced as he is not a

offered himself for

defeating Job Mukoy

5 votes. He avers tha

elections

a 1i

tth t

member of the a ln the County Assetnb)y

10. Respon ts er filed their response to the petition on

16th Nov ey maintain that the 3'd and 4th respondents

were a y and constitutionally elected as Chairpersons of

unts and investments, and Implementation committee.

Th legal requirement baring the Sth and 6th respondents who
are in the majority party to act as vice chairpersons. The respondents
pleaded that they ascribe to the national values and principles of
governance including public participation, democracy, good
governance, integrity and accountabitity. They denied being in
contravention of any law or the Constitution of Kenya. The respondent

tl

g-- eerrrron No Eo14 oF 2022 - JUDGMENT mffi
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therefore is of th.e view that the petition is had in law inccmpetent ana

an abuse of the court process.

i i. The petitioner in a rejoinder fiied a supplementary afficiavit. iie
averred that the petition is premised on the directrons given by the

2"d respondent to the clerk of the assembly. He failed to give

directions to the clerk to conduct the elections according to the

standing orders.The 2nd respondent's failure to provide guidelines for

the election of the Public Accounts and lnvestment Corirmittee and

Implementation Committee's leadership was a deliberate scheme to

prevent the minority coalition of parties from joining the Liaison

Committee. AJthough the petitioner Iodged a complaint in regards to

ddress

ing the

ondent
as chairpersons and rsons of the Public Accounts and

Investment co the Implementation Committee. He

argues that rd espondents are not members of the minority
coalition e county assembly of Bungoma. He identified
2 issu 1 ration by then court:

/ lt !!:

e e court has jurisdiction to hear the case.

er the election of the srd to 6k respondents as cfiairpersons

of the Public Accounts and Investment Committee was in
contravention of the law.

13. On the first issue, the petitioner submits that the petition is before
the court pursuant to Article 20, 22(1), 22(Z) and, 165(3) of the

Constitution. Article 185 (3) of the Constitution provid.es that the

county assembly, while respecting the principle of the separation of

V PETITION NO EO14 OF 2022 . JUDGMENT ffi_ffiffi

tr
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powers, may exercise oversight over the county execulive committee
and any other county executive organs. The petitioner lodged his
complaint through the speaker vide a letter dated 28rh October 2022.
The matter was not d"etermined by the speaker of the assembly based
on the substantive issues.

14. On whether the election of the 3rd to 6th respondents as

chairpersons of the Public Accounts and Investment
in contravention of the law, the petitioner sub at the
leadership of the committees vests with the minori ason
behind it is to create checks and baianc ncy and
accountability as envisaged in Article l0 of t Con n of Kenya.

ndidate forThey argue that an 'independent can ate'

county elections who is not a memb of a lit al party. Due to their
lack of membership in any po dependent candidate
is ineiigible to hold the position o a1 rson of the Public Accounts
and Investment Comm ee d/or e Impiementation Committee.
Additionally, Stan 9 (3) and 212 (2) requires rhe
minority party t ty of the members by one. The purpose
of this is to ar at the minority party hold.s the majority of

nt the committee from being dominated by
the m e current composition of the committees which

ers from both the minority and majority parties, as

independent member, has resulted in the neutralization of

Co

aca

s

i

we

the minority party's voting strength.

15, They submitted that even though the Standing Orders don,t
outline the responsibilities of the vice chairperson, they are expected
to assume the duties of the chairperson when the latter is unava able.
Therefore a member of the majority party cannot be from the majority
party.

tran

€-pEITloN No Eo14 oF 2022 - JUDGMENT EE

votes,

ttee was

i.
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16. They also submit that due to the absence of a chairperson from

the minority party, they have been excluded from beinE members of

the Liaison Committee established by Standing Order 2I6 rn

contravention of the Constitutional and Statutory provisions that

provide that there shall be oversight of the operations of the County

government. Section 8 of the County Government Act provides:

8. Role of the county assernbly

(1) The county assembly shall-
a

b. perform the roles set

Constitution;

c. approve the budget and en of the county

in accord e th cle 207 of the

and ontemplated in Article

Cons d byArticles 201 and 203 of

out unde of the

government

Constitution,

220(2) of the

the Constitu n

approve

ac

a ro

1 ono

I

d.

e.

g by the county government in

cle 2 12 of the Constitution;

ty development planning; and

other role as may be set out under the

r legislation.

I
r

t I ner submitted that the fact that the 3rd to 6th

ts have already been elected does not prevent the court
from granting the orders sought. They relied on the case of Moharned
Abdi Mahamud v Ahmed Abdullahi Mohamad & 3 Others [2018]
eKLR where the court held that:

"A person who is not qualified to vie for a particular seat cannot

hold onto his false victory by pointing to the margin of his vote vis-

d-yrs lris competitors. He ought not to have been in the race in the

U_ pETrroN No Eo14 oF 2022 - JUDGMENT ffi

f.
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first place and the alleged victory is a distortion of reality and. a

subversion of the electoral process- "

18. The mere fact that the petitioner was a member of the select

committees and that he participated in the elections held on the 2Bth

October 2022 does not invalidate the express provisions of the law.

Respondents' Subrnissions

19. The respondents in their submissions raised 2 conce

a) Whether the election of the 3'd to 4th respo was ln

contravention of the law.

b) Whether the Petition qualifies to be t rvatory

orders of stay.

20. They submitted that the petitione as fa demonstrate to

the court which particular right ha en lat d and to what extent.S

They relied on the case of Mat v eIILR and Williarn SK

Ruto& Another v AG (Civil Sui I 2 of2O05) where the court

stated that where one ga Iation of a constitutional right

one must plead wit e section or paragraph which heT

alleges the viol 1 t importantiy spell out the nature of the

infringem

2r. They the independent members, the 3'd and

4thre n eno t members of the majority party and there is no

St rohibiting their election as chairpersons of the Public

Ac d Investment Committee and Implementation Committee.

Similarly there is no provision prohibiting the election ol the Sth and

6th respondents as the vice chairpersons. There is no evidence tabled

to indicate that the leadership of the 3'd to Gthrespondents is likely to

compromise the committee's role of oversight.

Analvsis and Deterrnination

p-PETlTloN No Eo14 oF 2022 - JUDGMENT @

i.
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22. A|ter considering the pleadings. Affidavits on record and thr

written submissions the court considers that the issues that arise for

determination are five. These are as follows:

a) Whether the petition meefs the threshold of a constitutional

petition;

b) Whether the court has jurisdiction to exannine if Bungorna

County Assernbly contravened ifs own standing o

c) If (a) and (h) are in the atfirrnative, the court der

whether there was a violation of the standin o

ines the

cotnrnitteets oversight tunction and ntra Articles 10

and 201 of the Conslitution of Ke ar'an

e) Whether the pe titioner is enti dt e ers sought.

a) Whether the etition mee e shold of a constitutional
peti on?

23. On the first issu nts in their submission argued that

the petitioner h monstrate before the court the particular

right that be ged. Courts have maintained that it is

essential a connection between the Petitioner, the

s that are purported to have been breached,

d) Whether the breach of lhe standing o e

h

cons ovlslon

a nstration of such contravention or violation.The

Su ourt in Cornmunications Comrnission of Kenya & 5

Others vs. Royal Media Services Limited & 5 Others [2014]
eKLRas follows: -

"Although Article 22(1) of the Constitution gives every person the

right to initiate proceedings claiming that a fundamental right or

freedom has been denied, violated or inftinged or threatened, a

party invoking this Article ftas to show the rights said to be

1.?Jtrrrroru No Eo14 oF 2022 -JUDGMENT ffi
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infringed, as well as fie,basis of his or her grievance. This principle
emerges clearly from the High Court decr.sron in
AnaritaKarirniN jeru vs. Republic, (lg|g) KLR t54: the recessily
of a link between the aggrieved party, the provisions of the
Constitution alleged to have been contravened, and the
manifestation of contravention or infringement. Such principle
plays a positive role, as a foundation of convjction and od faith,
in engaging the constitutional process of dispute

24. The petition is structured into four secti part
identifies the parties invoived in the suit. The s tlines the

late cles I0, 27,
174 and 201 as well as other relevant l law re purported to
have been contravened. The third rt s a summary of the
facts. The fourth part illustrate d violations occurred.
The petitioner proceeds to see efs the form of prayers (a) tok
(h). Articte t6s (3) (d)

the High Court has ts

rnterpretation

question wh EI

Constitu aw
the C

o eCo itution of l(enya provides thatn

t

hear any question respecting. the
tion including the determination of the

g said to be done under the authority of this
is inconsistent with, or in contravention of,

t e court in Mumo Matemu v Trusted Society of
H m Alliance & 5 others tZOI3] eKLR found that:

"The High Court had jurisdiction to review and sel aside t}e
appointment of the appeltant on grounds of constitutionality or
legality. We make this conclusion based on Article 165 (3) (d)
(ii) of the Constitution which grants the High Court jurisdiction to
hear any quesrion respecr ing the interpretation of the constitution,
including the determination of a question regarding whether an

I

i- PETITION NO EO14 OF 2022 . JUDGMENT

se

prowisions of the Constitution that have been

I

I

I

I

l

I

i

I
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appointment by any organ of the Government is inconsistent with,

or in contravention of the Constitution."

25, it is on this basis that I find that the petition was appropriately
presented.

4ti ll !

Assembl conlravened its own standin orders?

am alive to the doctrine of separation of p nd

iple that courts should avoid unjustified

internal workings of County Assemblies, unle

Coun

26. I

princ

the Constitution. The Court of Appeal in
Kisumu and 2 others v Kisumu Cou Ass

and 6 others 20I5 eKLRobserved

the

the

reach of

ou sembly of

service board

nnctp le of separation of

t

"Understanding of, and re ct

powers ;s lhe srne gua

the doctrine of

legislative and

non o cratic state. The essence of
se ra ofp rs rs llrat the Executive, the

constitute tiree separa te and
independe vernment with different and exclusive

respo fie legislative function, that is the enactment of
e legislature; the implementation of law and

po cjes rs llre role of the Executive; and interpretation

ment of the rule of law is the mandate of the Judiciary.
ue of this separation, it is not permissible for any branch to

interfere with the other's spfteres. With regard lo tfie issue before

us, under the doctrine of separation of powers, the court should not

interfere with the freedom of speech and debate of tegislative

bodies. The court musf resrsf unwarranted intrusion into internal
procedures of parliament and the County Assemb.fies unless they
act unconstitutionally. As this court staled in Martin

eya
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b) Whether the court has iurisdiction to examine if Bunqorna

laws,
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NyagaWatnbora and other -vs- Speaker of the Senale and
others, where it is shown that in conducting its proceedings, a

legislative authority has acted within the confines of the
constitution, courts have no jurisdiction and ought not to interfere
simply because anybody is aggrieved by a decision passed by the
legislative authority. However, where they have not, the court can
interfere. This is because the legislaliye assembffes, fi all other
organs of state and lndeed every person, must ac rdance
with the Constitution. "

27. A 5 judge bench, in the case of Coali rm and
Democracy (CORD) & 2 others v Republi of I0 ; others
[2015] eKLR was faced with a simil quest
jurisdiction to examine whether the 10 embly contravened
its own Standing Orders. In C it orm and DemocracyI
(CORD) & 2 others v Republic n case (supra) the Petitioner
contested the process at dto enactment of Security Laws
(Amendment) Act, , alleging that it was tainted by
violations of the mbly's Standing Orders. The decision of
the court*"ffi fo

#
Et[&I

" 172. In our view, the principte that emerges from the above
decrsions rea d together with Articre ) 24( I ) of the constitution is that
in a jurisdiction such a^s ours in which the Constitution is supreme,
the Court has jurisdiction to intervene where there has been a

failure to abide by Standing Orders which have been given
constitutional underpinning under the said Article. However, the
court must exercjse restraint and only intervene in appropriate
rnstances, bearing in mind the specific circumstance.s of eacft case.

I
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whether it had
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177. The case of Oloka Onyango & Others vs AG (supra) was
specifically cited in support of the proposition that where Standing
Orders are blatantly disregarded, then a court can properly
declare all proceedings arising from such an action,
unconstitutional. We agree with that general principle. However,
that case can be drslrngutshed from the matter before us in that it
invdved a Lack of quorum in the parliament of tlganda; and the
Hansard showed that although tfie Speaker was alerted, thrice, that
there was no quorum, "lie .Respond ent [Attorney Generd] in his

pleadings and submjssions drd not attempt to suggest that the Rt.

Hon. Speaker in any way reacted to the objection raised that there
was no coram." In that case there was therefore clear evidence of
breach of Standing Orders.,'

the appointment of the

do 1n ta1 disregard of Standing
Orders f 76 (4), 209 (3 2t )an 16. Standing Order l?6 (4) of

. r rr.E:: ! - -_

the Cou

Member

Committ

County

Gove

nty A.sse

softh
ee m

?na provides that majority of the

ounts and Investments Committee and

tation are drawn from parties other than
Coalition of Parties forming the County

g Order 209 (3) of the County Assembly of
B des that the Chairperson of the County public

d Investments Committee shall be a Member of the party

or coalition of Parties other than county Assembly parties forming the
county Government and shalr have a majority of one. The functions of
the Public Accounts and Investments committee are listed under
Standing Order 209 (5) as:

t

riErroN No Eo14 oF 2022 -JUDGMerrrr Hffi

28. In this case, the petitioner
3rd to 4th respondents were
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a) pursuant to Article I 85 (3) of the Constltution, to exercise
oversight over County Executive Commtttee and any other
County Executive Organ;

b) pursuant to Articte 225 (7) and (B), of the Constitution, to examine
the reports of the Auditor-General on the annual accounts of the
County Government;

c) to examine special reports, if any, of the Auditor_General on

County Government Funds;

d) to examine the reports, if any, of the Auditor General on the
County Public Investments; and

e) to exercise oversight over County public Accounts and
Investments.

29. Similarly the Chairperson of th Co tt eonlmplementation
created by Standing Order County Assembly oft
Bungoma shall be

than County Ass

Government. It is
scrutinize the r o

g'lven byt o

examlne

imple

a Member of t

e

n

wher

or Coaiition of Parties other

Parties forming the County
er Standing Order 212 (4) is to

b

H

m

e house, Petitions and the undertakings

ecutive Committee. Additionally it should
t such decisions and undertakings have been
e implemented, the extent to which they have

ted; and whether or not legislation passed by the
o been operationalized and where operationalized, the

extent to which such operationalization has taken place within the
minimum time necessary (see Standing Order ZIZ (4) (a) & (b)).

30. These two committees are therefore essential to fostering
accountability in the administration of public funds. Their oversight
and scrutiny ensure that public funds are spent effectiveiy, efficiently,
and in accordance with the Constitution of Kenya and. any other

p pETtTtoN No E014 OF 2022 _ JUDGMENT ffi
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applicabie laws and regulations. This aids in fostering gooq
g'overnment, reducing' corruption, and ensuring that public monies
are used to advance developmental objectives. As a result, the
committee's structure has been established to guarantee that the
minority party/coalition of parties holds the majority of committee
members (see Standrngr Order 209(3) and 2lZ(2)).
31. The petitioner has led evidence to show th
party/coalition of parties has S members out of the I l
commtttee. It is not in dispute that both the un and
Investment Committee and the Implementatio ave one
member who is not aligned with any polit avingi been1p
elected as an independent member to eco embly. The two
committees were therefore constitu tn ch way that eliminated
the guarantee provided by that requires the
mlnority party to hotd the ma]
Therefore there is su en den that Standing Orders 209 (3)

lection process.

(3) and 212(2) provide that the

and212(2) were vio ese

Chairperso o I ttees are mandated to come from the
minori of parties. The S'd and. 4th respondents who

sons to the two committees are not members
ti party. They cannot be categorized as members

at th mrnorlty

s of the

32. Additionatl

were

rders 209

c alrper

for e mrnority parties/coalition and their election was contrary
to the standingr orders.

33. The 1"t and 2nd respondents were required to provide the
necessary guidance and ensure that the election of chairpersons to
the Public Accounts and Investment Committee and the
Implementation Committee were done in accordance with the
provisions of the standing orders. As a resuit of their fa,ure to give

0_ pETlIoN No Eo14 oF 2022 _ JUDGMENT

seats in the Committees.
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the appropriate guidance, there was a clear violation of the stand.ing

Orders 209 (3) and 212 (2). As a consequence of nor complying with
Standing Orders 209(3) and 212(2), the minority parties or coalition of
parties were unable to make any nominations to the Liaison
Committee.

c) Whether the breach of the standin order undermines the
cornrnittee' oversr ht function and contrave cles 10

and 201 ofthe Constitution of Kenva?

34. The Constitution of Kenya under.Brticle I s that the

county assembly may exercise an oversig role the county
executive committee and other executi organ
principle of the separation of Th ttr spondent carries out
its oversight role throug"h vario f which includes use of
its committees such as the Public u

and the Implementatio o ttee

35. The motivation ng the composition of the two
committees in ensures the minority party,/coalition of
parties has e of committee memberships and their
chairpers cted from the minority parties is to foster
acco Ii I parency and good governance. Article 201 of

1

t

t n provide for the principles and framework of public
provides as follows:

201. Principles of public finance

The following principles sha)l guide all aspects of public finance in

the Republic-

(a)there shall be openness and accountabitity, including
public participation in financial matters;

(b)

fina

IJ'ETTTTON NO E014 OF 2022 - JUDGMENT Effi

respecting the

and Investment Committee



@....
(d) public money shall be used rn a prudent and

responsible way;

.:

36. To

Article
ensure openness

201 (a) of rhe

and accountability in accord.ance

Constitution of Kenya, the I "t

both mmlttees

e also

the tw ttee ere

have the

with

and
2"drespondents were obligated to adhere to the standing order by
ensuring that the majority of committee members in
were from the minority party/coalition of parties.
required to observe thal the chairpersons of
from the minority party,/coalition of parties.
oversight role of ensuringr that public mone ha]1 n used in a
prudent way and responsible way as p rovts Article 201 (d)
of the Constitution of Kenya. Th n lodged a complaint
before the lst respondent on of the two committees

S

n e enshrined in the Constitution. I am constrained to
a

co
but did not receive any directio om e lst and 2"d respondent in
reg'ards to his compla D ite the spondents' contention that the
petitioner can reintr u on after six months have elapsed.,
I believe that th excessively lengthy, particularly since
the selectio e were conducted in blatant disregard of the
Standing

t

etitioner that the denial of the minority party/coalition
om having the majority seats and the 2 committees does

not in any way promote good governanceunder trrticle l0 (2) (c) of
the Constitution.

37. The petitioner has therefore demonstrated that the l"t and 2.d
respondent violated Article 210 (a) & (d) as well as Article lO (2)
(c)of the Constitution of Kenya. The 3d to the 6rh respondent were
therefore irregularly elected.

{_ PET|T|ON NO EO14 OF 2022 _ JUDGMENT

at diluting the principles of public finance and
good

of

t.



Bungoma. The appointment of the Srd to 6th

inconsistent with the provisions of Article I0
Constitution of Kenya. .

39. In the end, having given due considerat ition, the

response thereto, submissions by the parties rec nd the law,

and applied my mind to the cons

of this case, I make the following
I . A declaration be and r's e a t the Public Accounts

irnplernentationand Inveslnrcnt

cotntnittee are rIy nstituted in accordance with
Bungotna Co rder No 176 (4), 209 (3), 212 (2).

2. A declara o hereby rnade that the election of the 3d

to 6th n aschairperson and vice chairpersons of the

P s and Investrnent Cornrnittees and

on comtnittees of Bungozna County Assetnhly

lation of Articles 10 and 201 of the Constitution of
a as read together with section I (l) (c) (d) and (e) of the

respon ents was

of the

circumstancestitutio s wel

Or rS:

e d the

t

pPET|TTON NO E014 OF 2022 - JUDGMEN' m

d) Is the petitioner is entitled to the orders sought?

38. The petitioner has proved that the selection and election process

in regards to the Public Accounts and Investment Committee and

Implementation Committee were done in blatant disregard of
standing orders I76 (4), 209 (3) and 212{2) of the County Assembly of

County Governtnents Act No. 17 of 2012 and the Bungotna

Sfandrng Orders Nos. 176 (4), 209 (3), ZtZ (2) and is to that
extent, illegal, unconslitutional, nuII and void ah initio.

3. The Public Accounts and Investments Cotnmittee an

Impletnentation Cotntnittee b e re -constitute d in ac cordanc e



of Bungoma County Assembly Standing
209 (3),212 (2).

5. Parfr'es slr all bear,their own respeclive co

'?!91+!.:,=-,i.I.

orders No 176 (4),

\
with the provisions of Bungorna County Order No. IZ6 (4),
209(s), 212 (2).

4. An order be and is herelby rssued to the I"t Respondent to
conduct the elections of the chairperson and vice chairpersons
of the Public Accounts and Investment Cornmittee and
Implementation Committee in accordance with the provisions

1\

Dated, Signed and Delivered at BUNGOMA s2 of March
202s

In thel] resence of:

Miss Ashioya for the
Mr. Makok
Wilkister C

o entsha
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