
REPUBLICOFKENYA

INTHEHIGHCOURTOFKENYAATNAIROBI

CONSTITUTIONALANDHUMANRIGHTSDIVISION

CONSTITUTIONALPETITIONNO……………..OF2021

INTHEMATTEROFARTICLES2,3,19,20,22,23,25,26,27,28,,47,50,53,258,259AND

260OFTHE2010CONSTITUTIONOFKENYA.

AND

INTHEMATTEROFTHEMAINTENANCEOFANEXPECTANTWOMANASAN

INTEGRALPARTOFTHEPROTECTIONOFTHERIGHTTOLIFEOFANUNBORNCHILD.

AND

BETWEEN

IRENENASWAMUTAKI………………………………….PETITIONER/APPLICANT

VERSUS

HON.KENNETHMAKELOLUSAKA…………………………………..RESPONDENT

CERTIFICATEOFURGENCY

WE,DANSTANOMARI,SHADRACKWAMBUIandLITTYKATHURIMAAdvocatesofthe

HighCourtofKenya,practicingassuchwiththefirm ofMUSYOKIMOGAKA &CO

ADVOCATES,UGANDAHSE,4TH FLOOR,SUITENO.19,KENYATTAAVENUE,P.O.BOX

57180-00200,NAIROBIwithintheRepublicofKenyadoherebycertifythatthismatter

isEXTREMELYURGENTandaptforhearingonprioritybasisforthefollowinggrounds;

1.THATthepartieshereinhavebeenhavingajollyintimateaffairpunctuatedwith

severalinstancesofunprotectedcarnalknowledgesincetheyear2018upuntil

abouttwo monthsago (May2021)when theydisagreed stronglyafterthe

ApplicanthereindisclosedtotheRespondentthatasaconsequenceoftheir

unprotectedsexualencounters,shehadconceivedachild.

2.THATthecauseoftheirdisagreementwasexacerbatedbytheRespondent’s

insistenceontheApplicanttoterminatethepregnancy,aproposalthatthe

applicantdeclinedtoaccedetoandnow sheisthreemonthspregnantand

countingsinceshediscoveredthatshewasexpectantoftheRespondent’schild



asshehasnotbeenintimatewithanyothermanotherthantheRespondent,a

factthatcanbeconfirmedthroughaprenatalDeoxyribonucleicAcidpaternity

test.

3.THATtheRespondentdespitebeingamanofmeans,hasrefused,neglected

and/orignoredtotakecareoftheApplicant’sPre-natalClinicsnecessaryto

ensurethewellbeingoftheun-bornchildperhapsinthehopeofstressingthe

Applicantandcausingamiscarriageoftheirunbornchild.

4.THAT the Applicanthas been going through Pregnancycomplications that

potentiallythreaten thelifeoftheirunborn child ifunmitigated and largely

becausesheisunabletofinanciallymeetthecostofthehospitalsthatguarantee

expectantwomenthehigheststandardofhealthcommensuratetotheclassand

statuteoftheRespondent.

5.THATtheRespondentdefiantandbrazenrefusaltoacceptresponsibilityand

assisttheApplicanttoaccessesteemedhospitalscapableofgivingherhighest

standardofprenatalcarethreatenthelifeoftheirunbornchildandisthereforeis

insharpcontraventionwiththeConstitutionalsafeguardsoflifewhichbeginsat

conception.

6.THAT theRespondent’sneglectofherresponsibilitiesasthefatheroftheir

unborn child yetheisanationalfigurewhosewealth and richesispublic

knowledge iscontumelious,deliberate and an affrontto the unborn child’s

fundamentalrighttobebornaliveandhealthyastheApplicant’sriskssuffering

serioushighbloodpressureresultingtoaconditionknownaspreeclampsia,

prematurebirthandcausinglowbirthweightininfants.

7.THAT the Respondenthas consistently rejected his association with the

Applicant’spregnancydespitehisfullknowledgethattheyhavebeenhaving

unprotected carnalknowledgetogetherforyearsnow instead ofsubjecting

himselftoascientificexaminationinordertoputhisdoubtstoflight.
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8.THATtheconductandbehavioroftheRespondentoffailingtomaintainthe

ApplicantandtheirunbornchildbyfailingtomeetthecostoftheApplicant’s

prenatalcareisinimicaltotheprotectionofthefutureoftheRepublicofKenya

andtheConstitutionwhichobservesatitspreamblethattheConstitutionis

adoptedandenactedforourselvesandthefuturegeneration(s).

9.THATtheApplicantbeingunemployedandthepregnancybeingahigh-riskone,

andofachildthatwouldpossiblyrisetothepositionoftheSpeakerofthe

Senate,thepositionitsfatherhasriseninthegovernanceoftheRepublicof

Kenya,orevenhigherintheleadershipofthisCountry,hermaintenanceneeds

areofnationalimportanceandprioritybyallstandards.

10.THATunlessthismatterisdisposedanddeterminedonaprioritybasisandex-

parteordersgrantedontheprincipleofthebestinterestoftheun-bornchild,

irreparabledamageandprejudicewillbeoccasionedontheun-bornchildandor

itsmothertheApplicantyetthecauseofthepregnancyinquestionisawelltodo

individualthatruns the risk ofimproperly mentoring young men to be

irresponsiblemenandfathers.

11.THATitisfairandjustthatthematterisdisposedonanurgentbasisandorders

grantedtoenablethechildrengrowupcomfortably

DatedatNAIROBIthis.........16th........Day.........June...........2021

…………………………………….

MUSYOKIMOGAKA&COMPANYADVOCATES

ADVOCATESFORTHEAPPLICANT

DRAWN&FILEDBY:

MUSYOKIMOGAKA&CO.ADVOCATES,

UGANDAHOUSE,4THFLOOR,SUITE19,

KENYATTAAVENUE,

P.OBOX57180-00200,



NAIROBI.

Email:omaridanstan@yahoo.com

Tel:0725333913

TOBESERVEDUPON:

HON.KENNETHMAKELOLUSAKA

TEL:0722314959

NAIROBI



REPUBLICOFKENYA

INTHEHIGHCOURTOFKENYAATNAIROBI

CONSTITUTIONALANDHUMANRIGHTSDIVISION

CONSTITUTIONALPETITIONNO……………..OF2021

INTHEMATTEROFARTICLES2,3,19,20,22,23,25,26,27,28,,47,50,53,258,259AND

260OFTHE2010CONSTITUTIONOFKENYA.

AND

INTHEMATTEROFTHEMAINTENANCEOFANEXPECTANTWOMANASAN

INTEGRALPARTOFTHEPROTECTIONOFTHERIGHTTOLIFEOFANUNBORNCHILD.

BETWEEN

IRENENASWAMUTAKI………………………………….PETITIONER/APPLICANT

VERSUS

HON.KENNETHMAKELOLUSAKA…………………………………..RESPONDENT

NOTICEOFMOTION

(Underarticles22,23,26,27,47,50(1),165and258oftheconstitutionofKenya,Rule

4,13,19and23,ConstitutionsofKenya(ProtectionofRightsandFundamental

Freedom)PracticeandProcedureRuleof2013andallotherenablingprovisionsofthe

law)

TAKENOTICEthatthisCourtshallbemovedon________dayof__________________2021

at9.00O’clockintheforenoonorsosoonthereafterwhenthePetitionershallmovethe

CourtforordersTHAT:

1.ThisApplicationandthePetitionfiledherewithbecertifiedasurgentandaptfor

hearingonaprioritybasis.

2.THATintheinterim andpendingthehearinganddeterminationofthisApplication,

thisHonourableCourtbeandisherebypleasedtoissueaconservatoryorder

temporarilydirectingtheRespondenthereinHON.KENNETHMAKELOLUSAKAto

caterforthePetitioners’/Applicants’Pre-Natalandotherexpensesrelatingtotheun

-bornchild.



3.THATintheinterim andpendingthehearinganddeterminationofthisApplication

andorsuit,thisHonourableCourtbepleasedtoorderand/ordirecttheRespondent

hereinHON.KENNETH MAKELO LUSAKA to makeamonthlymaintenanceof

kshs.200,000totheApplicanthereinIRENENASWAMUTAKItomeetthedirector

indirectneedsoftheirunbornchild.

4.THATintheinterim andpendingthehearinganddeterminationofthisApplication,

theRespondentbeandisherebyorderedtoincludetheApplicanthereininhis

MedicalSchemetosafeguardthewelfareoftheun-born.

5.THATintheinterim andpendingthehearinganddeterminationofthisPetition,this

HonourableCourtbeandisherebypleasedtodirecttheRespondenttocaterforthe

Applicants’Pre-Natalexpensesandotherexpensesrelatingtotheun-bornchild.

6.THATintheinterim andpendingthehearinganddeterminationofthisPetition,the

RespondentbeandisherebyorderedtoincludetheApplicanthereininhisMedical

Schemetosafeguardthewelfareoftheun-born.

7.THAT ALTERNATIVELY and withoutprejudice to Prayer3 above pending the

hearinganddeterminationofthisPetition,theRespondentbeandisherebyordered

to supporttheun-bornchildbymakingaLump-sum PaymentofTwenty-Five

Million Shillings (Kshs.25,000,000/-)oranyotherreasonable amountin the

circumstancewhichshouldmeetthedirectand/orindirectneedsoftheirunborn

childandafteritsbirth.

8.Costsbeprovidedfor.

9.Any otherorderthatthis Honourable Courtmay deem fitand justin the

circumstances.

WHICHAPPLICATIONisbasedonthefollowinggrounds;

a.THATthepartieshereinhavebeenhavingajollyintimateaffairpunctuatedwith



severalinstancesofunprotectedcarnalknowledgesincetheyear2018upuntil

abouttwomonthsago(May2021)whentheydisagreedstronglyaftertheApplicant

hereindisclosedtotheRespondentthatasaconsequenceoftheirunprotected

sexualencounters,shehadconceivedachild.

b.THAT thecauseoftheirdisagreementwasexacerbated bytheRespondent’s

insistence on the Applicantto terminate the pregnancy,a proposalthatthe

applicantdeclinedtoaccedetoandnowsheisthreemonthspregnantandcounting

sinceshediscoveredthatshewasexpectantoftheRespondent’schildasshehas

notbeenintimatewithanyothermanotherthantheRespondent,afactthatcanbe

confirmedthroughaprenatalDeoxyribonucleicAcidpaternitytest.

c.THAT theRespondentdespitebeingamanofmeans,hasrefused,neglected

and/orignoredtotakecareoftheApplicant’sPre-natalClinicsnecessarytoensure

thewellbeingoftheun-bornchildperhapsinthehopeofstressingtheApplicant

andcausingamiscarriageoftheirunbornchild.

d.THAT the Applicanthas been going through Pregnancy complications that

potentiallythreatenthelifeoftheirunbornchildifunmitigatedandlargelybecause

sheisunabletofinanciallymeetthecostofthehospitalsthatguaranteeexpectant

womenthehigheststandardofhealthcommensuratetotheclassandstatuteof

theRespondent.

e.THATtheRespondentdefiantandbrazenrefusaltoacceptresponsibilityandassist

theApplicanttoaccessesteemedhospitalscapableofgivingherhigheststandard

ofprenatalcarethreatenthelifeoftheirunbornchildandisthereforeisinsharp

contraventionwiththeConstitutionalsafeguardsoflifewhichbeginsatconception.

f. THATtheRespondent’sneglectofherresponsibilitiesasthefatheroftheirunborn

childyetheisanationalfigurewhosewealthandrichesispublicknowledgeis

contumelious,deliberateandanaffronttotheunbornchild’sfundamentalrightto

bebornaliveandhealthyastheApplicant’sriskssufferingserioushighblood

pressureresultingtoaconditionknownaspreeclampsia,prematurebirthand



causinglowbirthweightininfants.

g.THATtheRespondenthasconsistentlyrejectedhisassociationwiththeApplicant’s

pregnancydespitehisfullknowledgethattheyhavebeenhavingunprotectedcarnal

knowledgetogetherforyearsnow insteadofsubjectinghimselftoascientific

examinationinordertoputhisdoubtstoflight.

h.THAT theconductand behavioroftheRespondentoffailing to maintainthe

ApplicantandtheirunbornchildbyfailingtomeetthecostoftheApplicant’s

prenatalcareisinimicaltotheprotectionofthefutureoftheRepublicofKenyaand

theConstitutionwhichobservesatitspreamblethattheConstitutionisadopted

andenactedforourselvesandthefuturegeneration(s).

i. THATtheApplicantbeingunemployedandthepregnancybeingahigh-riskone,and

ofachildthatwouldpossiblyrisetothepositionoftheSpeakeroftheSenate,the

positionitsfatherhasriseninthegovernanceoftheRepublicofKenya,oreven

higherintheleadershipofthisCountry,hermaintenanceneedsareofnational

importanceandprioritybyallstandards.

j. THATunlessthismatterisdisposedanddeterminedonaprioritybasisandex-

parteordersgrantedontheprincipleofthebestinterestoftheun-bornchild,

irreparabledamageandprejudicewillbeoccasionedontheun-bornchildandorits

mothertheApplicantyetthecauseofthepregnancyinquestionisawelltodo

individualthatrunstheriskofimproperlymentoringyoungmentobeirresponsible

menandfathers.

k.THATitisfairandjustthatthematterisdisposedonanurgentbasisandorders

grantedtoenablethechildrengrowupcomfortably

DatedatNAIROBIthis......................Day....................................2021

…………………………………….



MUSYOKIMOGAKA&COMPANYADVOCATES

ADVOCATESFORTHEAPPLICANT

DRAWN&FILEDBY:

MUSYOKIMOGAKA&CO.ADVOCATES,

UGANDAHOUSE,4THFLOOR,SUITE19,

KENYATTAAVENUE,

P.OBOX57180-00200,

NAIROBI.

Email:omaridanstan@yahoo.com

Tel:0725333913

TOBESERVEDUPON:

HON.KENNETHMAKELOLUSAKA

TEL:0722314959

NAIROBI



REPUBLICOFKENYA

INTHEHIGHCOURTOFKENYAATNAIROBI

CONSTITUTIONALANDHUMANRIGHTSDIVISION

CONSTITUTIONALPETITIONNO……………..OF2021

INTHEMATTEROFARTICLES2,3,19,20,22,23,25,26,27,28,,47,50,53,258,259AND

260OFTHE2010CONSTITUTIONOFKENYA.

AND

INTHEMATTEROFTHEMAINTENANCEOFANEXPECTANTWOMANASAN

INTEGRALPARTOFTHEPROTECTIONOFTHERIGHTTOLIFEOFANUNBORNCHILD.

BETWEEN

IRENENASWAMUTAKI………………………………….PETITIONER/APPLICANT

VERSUS

HON.KENNETHMAKELOLUSAKA…………………………………..RESPONDENT

SUPPORTINGAFFIDAVIT

I,IRENENASWAMUTAKI,ofcareofPostOfficeBox57180-00200Nairobidohereby

makeoathandstateasfollows:

1.THATIam afemaleadultofsoundmind,thePetitioner/Applicanthereinand

wellversedwiththeissuesraisedhereinandthuscompetenttoswearthis

affidavit.

2.THATtheRespondentandIhavebeenhavingajollyintimateaffairpunctuated

withseveralinstancesofunprotectedcarnalknowledgesincetheyear2018

whenwemetupuntilabouttwomonthsago(May2021).

3.THATon/about1stApril2021,ImetwiththeRespondentathishouseinNairobi

andhadunprotectedcarnalknowledgeattheinsistenceoftheRespondentand



discoveredsoontheafterthatIwasexpectantofhischild.

4.THATsometimeinthemonthofMay2021,theRespondentandIdisagreed

stronglyafterIdisclosedtotheRespondentthatasaconsequenceofour

unprotected sex unprotected sexual encounters, I had conceived the

Respondent’schild.

5.THATthecauseofourdisagreementwasexacerbatedbytheRespondent’s

insistencethatIterminatethepregnancy,aproposalthatIvehementlydeclined

to accede to and now Iam three months pregnantand counting since I

discoveredthatIwasexpectantoftheRespondent’schildasIhavenotbeen

intimatewithanyothermanotherthantheRespondent,afactthatcanbe

confirmedthroughaprenatalDeoxyribonucleicAcidpaternitytest.

6.THATeversinceIbrokethe‘goodnews’totheRespondentthatweweregoing

tohaveachildasasymbolofourloveandcareforeachother,atleastforthe

durationwehavebeenintimate,Ihavefacednegativity,rudeness,anddisregard

from theRespondent.

7.THATtheRespondentdespitebeingamanofmeans,hasrefused,neglected

and/orignoredtotakecareofmyPre-natalClinicsnecessarytoensurethe

wellbeingoftheun-bornchildperhapstopunishmeandinthehopeofstressing

meandcausingamiscarriageofourunbornchild.

8.THAT Ihave been going through Pregnancycomplicationsthatpotentially

threatenthelifeofourunbornchildifunmitigatedandlargelybecauseIam

unabletofinanciallymeetthecostofthehospitalsthatguaranteeexpectant

womenthehigheststandardofhealthcommensuratetotheclassandstatute

oftheRespondent.

9.THATmyPregnancycomplicationsthreateningmiscarriageofmyun-bornchild

havethusfarmademeincuralotoffinancesallinanattempttoensureits

safetywithoutthehelpofandattheirritationoftheRespondent.(Annexed



herein&markedINM1isacopyofthemedicaldocuments)

10.THATIhavebeenadvisedbymyadvocatesonrecord,Mr.DanstanOmari,Mr.

ShadrackWambuiandMissLittyKathurimathattheRespondent’sdefiantand

brazenrefusalto acceptresponsibilityand assistmeto accessesteemed

hospitalscapableofgivingmehigheststandardofprenatalcarethreatenthe

lifeofourhonourableunbornchildandisthereforeisinsharpcontravention

withtheConstitutionalsafeguardsoflifeasafundamentalrightthatbeginsat

conception.

11.THATIam awarethattheRespondent’sneglectofherresponsibilitiesasthe

fatherofourunbornchildyetheisanationalfigurewhosewealthandrichesis

publicknowledgeiscontumelious,deliberateand anaffrontto theunborn

child’sfundamentalrighttobebornaliveandhealthyasIrisksufferingserious

highbloodpressureresultingtoaconditionknownaspreeclampsia,premature

birthandcausinglowbirthweightinourexpectedinfant.

12.THAT the Respondenthas consistently rejected his association with my

pregnancydespitehisfullknowledgethatwehavebeenhavingunprotected

carnalknowledgetogetherforyearsnow insteadofsubjectinghimselftoa

scientificexaminationinordertoputhisdoubtstoflight.

13.THATtheconductandbehavioroftheRespondentofriskingmylifeatchild

birth,failingtomaintainmeandtheirunbornchildbyfailingtomeetthecostof

theApplicant’sprenatalcareisinimicaltotheprotectionofthefutureofthe

RepublicofKenyaandtheConstitutionwhichobservesatitspreamblethatthe

Constitutionisadoptedandenactedforourselvesandthefuturegeneration(s).

14.THATIam unemployedandthepregnancybeingahigh-riskone,andofachild

thatwouldpossiblyrisetothepositionoftheSpeakeroftheSenateasitsfather

orevenhigherintheleadershipofthisCountry,hermaintenanceneedsareof

nationalimportanceandprioritybyallstandards.



15.THATunlessthismatterisdisposedanddeterminedonaprioritybasisandex-

parteordersgrantedontheprincipleofthebestinterestoftheun-bornchild,

irreparabledamageandprejudicewillbeoccasionedontheun-bornchildandor

itsmothertheApplicantyetthecauseofthepregnancyinquestionisawellto

do individualthatrunstheriskofimproperlymentoring young men to be

irresponsiblemenandfathers.

16.THATIapproachedtheRespondenttoatleastincludemeinhismedicalCover

tocaterfortheclinicsandthepregnancygenerally,however,hebecamerude

anddegradedmebyindicatingthatheneverbuyshousesandcarsforwomen

heonlytakescareforhischildren,whichwasanironysinceallIwantedisfor

him totakecareofhisun-bornchild.

17.THATtheRespondentdoesnotwantanythingtodowiththepregnancydespite

knowingheistheoneresponsibleandhehasincessantlyshowednointerestby

failingtoaddresstheissueonhowtheun-bornchildanditsmotherwillbecared

for,protected and/safeguarded oreven giving emotionaland/orfinancial

support.

18.THATbeingunemployedatthemomentandthepregnancybeingahigh-riskone,

mymaintenanceneedsarewayhighandIhavebeenstrugglingtomeetthem

withoutanyassistancewhatsoeverfrom theRespondent.

19.THATtheRespondentistheCurrentSpeakeroftheSenateintheRepublicof

Kenyawholivesahigh-endlifeandisnotwillingtoofferhischildthesamekind

oflifewhichisacleardiscriminationontheun-bornchildwhichisfurther

againstitsconstitutionalrights.

20.THATtheRespondentwhoseterm inofficeisalmostcomingtoanend,ought

tobecompelledtomakealumpsum paymentofmaintenancefeesoftheun-

bornchildandotherordersIhavesoughttocaterforallitsexpensestoavoid

furtherneglectand/ordeprivation.



21.THATitwouldservethebestinterestoftheminortoallowtheapplicationinthe

mannerprayedhereinasIhavebeenadvisedbymyAdvocatesonrecord,which

adviceIverilybelievetobetruethatArticle26(2&3)oftheConstitutionof

Kenya2010statesasunder:

26(2)thelifeofapersonbeginsatconception.

26(3)Apersonshallnotdepriveoflifeintentionally,excepttotheextent

authorizedbythisconstitutionorotherwrittenlaw.

22.THATsincethelifeofapersonbeginsatconception,theun-bornchildherein

hasrightsasenshrinedinthe2010ConstitutionofKenyawhichoughttobe

safeguarded.

23.THATIam furtheradvisedbymyAdvocatesonrecord,,whichadviceIverily

believetobetruethatSection23(1)oftheChildrenAct2001providesthat;

“In this Act, “parentalresponsibility” means allthe duties,rights,powers,

responsibilitiesandauthoritywhichbylawaparentofachildhasinrelationto

thechildandthechild’spropertyinamannerconsistentwiththeevolving

capacitiesofthechild.”

24.THATtherefore,theRespondenthasresponsibilityovertheun-bornchildwhich

responsibilityhehastotakeuptoensureitswelfareissafeguardedbeforebirth

upuntiltheminorisbornandmaturestotheageofmajority.

25.THATIthereforepraythatthisHonorableCourtcompelstheRespondentto

contributetowardssafeguardingthewelfareoftheun-bornchildbyproviding

medicalcareandmaintenanceforitswelfare.

26.THATIpraythatthisHonorableCourtawardsmetheprayersprayedforsothat

theun-bornchildwillnotbeprejudicedbytheRespondent’signorance,refusal

and/ornegligenceoftakinghisparentalresponsibilities.

27.THAT Iam advised bymyadvocates on record thatitis properin the

circumstancesformetoapproachthiscourtinthemannerIhaveoptedinorder



tosafeguardandprotectthebestinterestoftheun-bornchildherein.

28.THAT itwould serve the bestinterestofthe un-born child to allow the

Applicationinthemannerprayedherein.

29.THATIpraythatthisHonourableCourtexercisesitspowersbestoweduponit

underArticle165(2)anddoesfindthattheRespondentoughttoprovideand

safeguardtheconstitutionalrightsoftheun-bornchild.

30.THATIpraythatthisHonourableCourtbeguidedbytheprovisionsofArticle47

oftheConstitutionofKenya,2010onFairAdministrativeActionanddoesgrant

metheprayersprayedforherein.

REPUBLICOFKENYA

INTHEHIGHCOURTOFKENYAATNAIROBI

CONSTITUTIONALANDHUMANRIGHTSDIVISION

CONSTITUTIONALPETITIONNO……………..OF2021

INTHEMATTEROFARTICLES2,3,19,20,22,23,25,26,27,28,,47,50,53,258,259AND

260OFTHE2010CONSTITUTIONOFKENYA.

AND

INTHEMATTEROFTHEMAINTENANCEOFANEXPECTANTWOMANASAN

INTEGRALPARTOFTHEPROTECTIONOFTHERIGHTTOLIFEOFANUNBORNCHILD.

BETWEEN

IRENENASWAMUTAKI………………………………….PETITIONER/APPLICANT

VERSUS

HON.KENNETHMAKELOLUSAKA…………………………………..RESPONDENT

TO:

THEHIGHCOURTOFKENYAATNAIROBI

CONSTITUTIONALANDHUMANRIGHTSDIVISION

MILIMANILAW COURTS.

THEHUMBLEPETITION OFIRENENASWAMUTAKI,WHOSEADDRESSOFSERVICE

FORPURPOSEOFTHISSUITSHALLBECAREOF:MUSYOKIMOGAKA&COMPANY

ADVOCATES,UGANDA HOUSE,4TH FLOOR,SUITE NO.19P.O.BOX 57180-00100



NAIROBIISASFOLLOWS:

THEPARTIES

1.ThePetitionerisafemaleadultofsoundmind.Hisaddressofservicefor

purpose ofthis suitshallbe care of:MUSYOKIMOGAKA & COMPANY

ADVOCATES,UGANDA HOUSE,4TH FLOOR,SUITENO.19P.O.BOX 57180-

00100NAIROBI.

2. TheRespondentisamaleadultofsoundmindresidinginNairobiCountywithin

theRepublicofKenyaandworksforgainastheSpeakeroftheSenate(Service

of process herein shallbe effected upon the Respondentthrough the

Petitioner’sAdvocatesoffice.)

LEGALFOUNDATIONOFTHEPETITION

3.Article2emphasizestheSupremacyofthisConstitution.Itobservesthatthe

Constitutionisthesupremelaw oftheRepublicandbindsallpersonsandall

Stateorgansatbothlevelsofgovernment.(2)Nopersonmayclaim orexercise

StateauthorityexceptasauthorizedunderthisConstitution.

4.Article3obligateseverypersontocometotheDefenceoftheConstitution(1)

Everypersonhasanobligationtorespect,upholdanddefendthisConstitution.

5.Article10obligestheRespondentshereintoobservethenationalvaluesand

principlesofgovernanceasprovidedintheConstitution.Thenationalvaluesand

principles ofgovernance include interalia the rule oflaw,human dignity,

inclusiveness,humanrights,goodgovernance,socialjusticeandparticipationof

thepeople.

6.Article19(2)observesthatthepurposeofrecognizingandprotectinghuman

rightsandfundamentalfreedomsistopreservethedignityofindividualsand

communitiesandtopromotesocialjusticeandtherealizationofthepotentialof

allhumanbeings.

7.Article20observesthattheBillofRightsappliestoalllaw andbindsallState



Organsandallpersons.Itfurtherobservesthateverypersoninentitledtoenjoy

therightsandfundamentalfreedomsinthebillofrightstothegreatestextent

consistentwiththenatureoftherightorfundamentalfreedom.

8.Article22 empowerseveryonewith therightto institutecourtproceedings

claimingthatarightorfundamentalfreedom intheBillofRightshasbeendenied,

violatedorinfringed,oristhreatened.

9.Article23empowersthecourttograntappropriatereliefsincludinganorderof

compensation.

10.Article26providesthatthelifeofapersonbeginsatconception.

11.Article27providesthateverypersonisequalbeforethelawandhastherightto

equalprotectionandequalbenefitofthelaw.

12.Article28Everypersonhasinherentdignityandtherighttohavethatdignity

respectedandprotected.

13.Article47providesthateverypersonhastherighttoadministrativeactionthatis

expeditious,efficient,lawful,reasonableandprocedurallyfair.

14.Article48providesthateverypersonhastheRighttoaccessjustice.

15.Article50(1)providesEverypersonhastherighttohaveanydisputethatcanbe

resolvedbytheapplicationoflaw decidedinafairandpublichearingbeforea

courtor,ifappropriate,anotherindependentandimpartialtribunalorbody.

16.Article53providesfortherightsofachild.

17.Article 258(1)provides thatevery person has the rightto institute court

proceedings,claiming thatthis Constitution has been contravened,oris

threatenedwithcontravention.



18.Article259(1)providesthatThisConstitutionshallbeinterpretedinamanner

that—(a)promotesitspurposes,valuesandprinciples;

(b)advancestheruleoflaw,andthehumanrightsandfundamental

freedomsintheBillofRights;

(c)Permitsthedevelopmentofthelaw;and

(d)Contributestogoodgovernance.

19.Article260,whichstipulatesonthecontextoninterpretation.

FACTUALBASISOFTHEPETITION

21.THAT thefactsofthePetitionareascaptured inthePetitioner’sSupporting

Affidavitandwhichhavebeenbrieflyrecapturedasunder.

22.THATthepartieshereinhavebeenhavingajollyintimateaffairpunctuatedwith

severalinstancesofunprotectedcarnalknowledgesincetheyear2018upuntil

abouttwomonthsago(May2021)whentheydisagreedstronglyaftertheApplicant

hereindisclosedtotheRespondentthatasaconsequenceoftheirunprotected

sexualencounters,shehadconceivedachild.

23.THAT thecauseoftheirdisagreementwasexacerbated bytheRespondent’s

insistence on the Applicantto terminate the pregnancy,a proposalthatthe

applicantdeclinedtoaccedetoandnowsheisthreemonthspregnantandcounting

sinceshediscoveredthatshewasexpectantoftheRespondent’schildasshehas

notbeenintimatewithanyothermanotherthantheRespondent,afactthatcanbe

confirmedthroughaprenatalDeoxyribonucleicAcidpaternitytest.

24.THAT theRespondentdespitebeingamanofmeans,hasrefused,neglected

and/orignoredtotakecareoftheApplicant’sPre-natalClinicsnecessarytoensure

thewellbeingoftheun-bornchildperhapsinthehopeofstressingtheApplicant



andcausingamiscarriageoftheirunbornchild.

25.THAT the Applicanthas been going through Pregnancy complications that

potentiallythreatenthelifeoftheirunbornchildifunmitigatedandlargelybecause

sheisunabletofinanciallymeetthecostofthehospitalsthatguaranteeexpectant

womenthehigheststandardofhealthcommensuratetotheclassandstatuteof

theRespondent.

26.THATtheRespondentdefiantandbrazenrefusaltoacceptresponsibilityandassist

theApplicanttoaccessesteemedhospitalscapableofgivingherhigheststandard

ofprenatalcarethreatenthelifeoftheirunbornchildandisthereforeisinsharp

contraventionwiththeConstitutionalsafeguardsoflifewhichbeginsatconception.

27.THATtheRespondent’sneglectofherresponsibilitiesasthefatheroftheirunborn

childyetheisanationalfigurewhosewealthandrichesispublicknowledgeis

contumelious,deliberateandanaffronttotheunbornchild’sfundamentalrightto

bebornaliveandhealthyastheApplicant’sriskssufferingserioushighblood

pressureresultingtoaconditionknownaspreeclampsia,prematurebirthand

causinglowbirthweightininfants.

28.THATtheRespondenthasconsistentlyrejectedhisassociationwiththeApplicant’s

pregnancydespitehisfullknowledgethattheyhavebeenhavingunprotectedcarnal

knowledgetogetherforyearsnow insteadofsubjectinghimselftoascientific

examinationinordertoputhisdoubtstoflight.

29.THAT theconductand behavioroftheRespondentoffailing to maintainthe

ApplicantandtheirunbornchildbyfailingtomeetthecostoftheApplicant’s

prenatalcareisinimicaltotheprotectionofthefutureoftheRepublicofKenyaand

theConstitutionwhichobservesatitspreamblethattheConstitutionisadopted

andenactedforourselvesandthefuturegeneration(s).



30.THATtheApplicantbeingunemployedandthepregnancybeingahigh-riskone,and

ofachildthatwouldpossiblyrisetothepositionoftheSpeakeroftheSenate,the

positionitsfatherhasriseninthegovernanceoftheRepublicofKenya,oreven

higherintheleadershipofthisCountry,hermaintenanceneedsareofnational

importanceandprioritybyallstandards.

31.THATunlessthismatterisdisposedanddeterminedonaprioritybasisandex-

parteordersgrantedontheprincipleofthebestinterestoftheun-bornchild,

irreparabledamageandprejudicewillbeoccasionedontheun-bornchildandorits

mothertheApplicantyetthecauseofthepregnancyinquestionisawelltodo

individualthatrunstheriskofimproperlymentoringyoungmentobeirresponsible

menandfathers.

THREATENEDVIOLATIONSOFTHECONSTITUTION

32.ThePartieshereinhavepreviouslybeeninanintimateaffairandorinvolvedin

unprotectedcarnalknowledge.

33.ThatasaconsequenceofthePetitioner’sandtheRespondent’sintimateaffair,the

Petitionerhassinceconceivedachildthatthenrequiresofhertohavefrequent

hospitalvisitsforprenatalcare.

34.Thattheprenatalcareclinicfortheunbornchildisessentialtotheprotectionofthe

lifeofthePetitioner’sunbornchild butdueto theemploymentstatusofthe

PetitionerandtheneglectoftheRespondent,thePetitionerisunabletoreligiously

attendalltheprenatalcaretoguaranteethattheunbornchildwillbebornaliveand

healthy.

35.ThattheRespondentbeingthefatheroftheunbornchildinquestionhasrefusedto

takeuphisresponsibility,tosupportthePetitionerbyprovidingforherandthe

needsoftheminor.

36.ThattheRespondent’sneglectoftheneedsofthePetitionerandtheirunbornchild



potentiallythreatensthelifeoftheunbornchildasguaranteedunderArticle26of

theConstitutionasitexposesthePetitionertocomplicationsandtheunbornchild

topossibleriskofdeathduetotheRespondent’sneglectandcallousness.

REASONSWHEREOFTHEPETITIONERHUMBLYPRAYSFORORDERSTHAT:

a.Adeclarationthatthemaintenanceofanexpectantwomanisanintegralpartof

theprotectionoftherighttolifeofanunbornchild.

b.A declarationthatpursuanttoArticle26oftheConstitution,lifeofaperson

beginsatconceptionandthustheRespondentasafatherofanunbornchildis

underaconstitutionalobligationtoprovidefortheunbornchildandthatthelack

ofprovisionormaintenanceoftheexpectantPetitionerisathreattothelifeofthe

PetitionerandthatoftheunbornchildandthusamountstoaviolationofArticle

26oftheConstitution.

c.AdeclarationdoherebyissuethatpursuanttoArticle26(2)oftheConstitution,

theRespondentherein HON.KENNETH MAKELO LUSAKA isConstitutionally

boundandobligatedasthefatheroftheunbornchild,conceivedbyhimselfand

thePetitioner,totakereasonablestepsandprecautionstowardssafeguarding,

protecting and providing forthe needs of his unborn child through the

maintenanceofthePetitionerhereinIRENENASWAMUTAKI.

d.AnorderdoesherebyissuedirectingtheRespondenthereinHON.KENNETH

MAKELOLUSAKAtotakereasonablestepstowardsensuringtheprotectionand

provisionoftheunbornchildbetweentheRespondentandthePetitionerbyinter

aliatakingamedicalcoverinfavourofthePetitionerhereinandgivinghera

monthlymaintenanceofkshs.200,000.

e.ALTERNATIVELYandwithoutprejudicetoPrayerdaboveanorderdoeshereby

issuedirecting theRespondentherein HON.KENNETH MAKELO LUSAKA to

supporttheun-bornchildbymakingaLump-sum PaymentofTwenty-FiveMillion

Shillings (Kshs. 25,000,000/-) or any other reasonable amount in the

circumstancewhichshouldmeetthedirectand/orindirectneedsoftheirunborn



childandafteritsbirth.

f. AnorderdoesissuedirectingtheRespondentHON.KENNETHMAKELOLUSAKA

tocompensatethePetitionerforthethreattoherrightand/orthatofherunborn

childtolifeatastandardtobedirectedbytheHonourableCourt.

g.AnorderAnyotherorderthatthisHonourablecourtdeemsfitandjustinthe

circumstances.

h.CostsofthisPetitionandinterestbeprovidedbytheRespondentatthecourt’s

rate.

DatedatNAIROBIthis......................Day....................................2021

…………………………………….

MUSYOKIMOGAKA&COMPANYADVOCATES

ADVOCATESFORTHEPETITIONER

DRAWN&FILEDBY:

MUSYOKIMOGAKA&CO.ADVOCATES,

UGANDAHOUSE,4THFLOOR,SUITE19,

KENYATTAAVENUE,

P.OBOX57180-00200,

NAIROBI.

Email:omaridanstan@yahoo.com

Tel:0725333913

TOBESERVEDUPON:

HON.KENNETHMAKELOLUSAKA

TEL:0722314959

NAIROBI


